DEPARTMENT OF HEALTH & HUMAN SERVICES

Region V1
1301 Young Street, Roomn 833
Dallas, Texas 75202

January 19. 2000
REGIONAL SURVEY AND CERTIFICATION LETTER NO. 00-03

TO: All State Survey Agencies . (Action)
All Title XIX Single State Agencies *  (Information)

SUBJECT; Clarification on Citing Deficiencies for Situations Involving Abusive Behaviors by
Demented Residents

We have recently done a review of deficiencies involving citations of abuse, and found some problems with
how deficiencies are cited when a demented resident is involved. This letter gives guidance on how to
investigate and cite deficiencies for these situations.

42 CFR-§488.301 defines abuse as * . _ . the wiliful infliction of injury, unreasonable confinement,
intimidation, or punishruent with result; g physical harm, pain, or mental anguish.” There is additional
guidance it State Operations Manual (SOM) Appendix P - Guidance to Surveyors, Long Term Care
Facilities, Revision 10, dated July 1999. This definition and the SOM guidance make it clear that a
determination of abuse requires that the incident under investigation must have been willfil ardlar:
deliberate. If the perpetrator of the incident is demented, willfulness cannot be established. A diagnostic
criterion of dementia is the deterioration of intellectual functioning and other cognitive skills. * If _the
Tesident’s decision-making skills are impaired. the resident's act: £ idered willful and the

resident cannot be held accountable. Thus, citing a deficiency under 42 CFR 488.301 (Tag F-223) is ot
- L : ‘er, these kinds of incidents should be )

appropriate and a violation of abuse must not be cited. Howev

" of42CFR483.15 (<) (D) and (3) . ' Tags F-224 - Neglect on the part of the facility to allow this
behavior and not protect residents and Tag F-226 - Policies and Procedumres .

2lease impiement this guidance unmediately. Correct citations of deficiencies are critical for ensuring that

=nforcement actions are supportable and hold facilities accountable, If you have any questions, please
contact Theresa Bennett or Dan McEloy at (214) 767-6301.
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urvey and Certification Operations Branch



